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ABSTRACT

While the enforceability of arbitration clauses in consumer contracts, notably credit card
contracts, has been well developed in some jurisdictions like the United States, the issue has not
yet arisen in Kuwait, largely because the development of the credit card sector is relatively new,
but, more importantly, because the arbitration system has generally been limited in practice to
specific contexts that have not yet included consumer disputes in relation to credit cards. This
article examines both the likelihood that Kuwaiti financial institutions will adopt pre-dispute
mandatory arbitration clauses in credit card agreements in the near future, and the likelihood
that those clauses, often significantly unfair to consumers, will be enforced under current
Kuwaiti laws. The article also proposes amendments to relevant Kuwaiti legislation to mitigate
the harshness of the enforcement of these clauses in the consumer credit card context and to
provide greater balance between the interests of card issuers and cardholders.
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INTRODUCTION

A study conducted in 2019 by the Central Bank of Kuwait (CBK)* shows that credit card
usage in the State of Kuwait (Kuwait)? witnessed a remarkable growth during the last five years>.
This growth has begun a transition in Kuwaiti society to one that uses plastic money”* as an
alternative to traditional money accepted as a payment system (Fathi, 2015; Fathi, 2015, 2016 &
2017; Verdict, 2017).

Moreover, the CBK’s quarterly bulletin indicates that the number of valid credit cards
issued for use during the third quarter of 2014 in Kuwait amounted to about 2.8 Million; and
cardholders used their credit cards both inside and outside Kuwait (Almezal, 2015) for a value of
more than 3 Billion Kuwaiti Dinars (KWD)>.

Furthermore, the general manager of Visa® in Kuwait, Mr. Amit Vij, said that the
company achieved growth in the volume of spending with Visa cards by more than 25% in 2014,
as compared with 2013. He also emphasized that according to Visa’s institutional clients
(institutional clients refers to both issuer banks and financial institutions that certified to issue
Visa credit cards) in the Middle East, Visa Kuwait has witnessed a significant shift toward
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electronic payments, and it is today in third place among other Middle Eastern and North African
clients in terms of public spending on Visa credit cards (Aldeghaimi, 2015).

As a result of these enormous numbers of transactions in Kuwait using credit cards as a
payment method, disputes between cardholders (consumers), merchants, and the issuer banks, or
any combination of the three, are inevitable.

Until now, these types of disputes in Kuwait have been resolved only through
conventional litigation proceedings by filing a lawsuit in the courts’, which is the most
traditional dispute resolution process in Kuwait (Attia, 2015).

However, many other options are available to resolve these kinds of disputes. These
options or methods are called Alternative Dispute Resolution, (ADR) (Attia, 2012). ADR refers
to a variety of processes that help litigants to resolve their disputes outside the courtroom (Ware,
2001). ADR includes negotiation, mediation, arbitration, and other forms®, such as early neutral
evaluation, summary jury trial, and mini-trial (Atlas, 2000). Thus, ADR can be defined as
encompassing all legally permitted processes of dispute resolution other than conventional
litigation.

As of today®, Kuwait’s legal system only recognizes arbitration'® as an ADR method, and
does not yet recognize any other forms of ADR. However, in the United States of America
(U.S.), the legal system recognizes all of these methods (Leeson & Johnston, 1988).

During the last few decades, arbitration has become the most common dispute resolution
method to resolve business disputes in both Kuwait (Alaamera, 2016) and the U.S. because of its
advantages for business people needs (Moffitt & Schneider, 2014). However, arbitration today
expands to other categories of disputes, and, since the U.S. Supreme Court’s 1984 landmark
decision in Southland Corp. V. Keating™*, arbitration has become a common feature in consumer
transactions (Bland et al., 2004; Habush & Rottier, 2006).

In the U.S. in recent years, it has become increasingly difficult to apply for a credit card
without agreeing to private arbitration (Silver-Greenberg & Gebeloff, 2015) because there is a
recent trend in the credit card industry to include in credit card agreements a mandatory
arbitration clause to prevent the cardholders from relying on their fundamental right to choose
conventional court litigation (Harrington, 2001).

In Kuwait, there are eleven Kuwaiti banks*? and twelve foreign banks™ that issue credit
cards such as Visa and MasterCard; there is also an American Express branch in Kuwait** that
issues its own credit cards. This causes important questions to arise in Kuwait, such as: Whether
under the current Kuwaiti law, the issuer banks could insert pre-dispute mandatory arbitration
clauses into credit card agreements with cardholders? What is the potential attitude toward such
clauses by the Kuwaiti courts? Whether these clauses are fair or not? And how can Kuwait avoid
these clauses in its credit card industry?

This paper attempts to answer these questions. In doing so, the paper will be in five
sections. In the first section, the paper analyses the arbitration agreement “clause” under Kuwaiti
law. Second, the paper demonstrates both Kuwaiti’s and the U.S.’s judicial approaches regarding
mandatory arbitration clauses in credit card agreements. Third, the paper considers the possibility
of inserting pre-dispute mandatory arbitration clauses in credit card agreements in Kuwait.
Fourth, the paper identifies criticisms of both pre-dispute mandatory arbitration clauses and
courts’ decisions regarding consumers’ protection in relation to these adhesion clauses. Finally,
the paper demonstrates ways in which Kuwait can effectively and fairly protect consumers from
these pre-dispute mandatory arbitration clauses in the credit card industry.
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Arbitration Agreement Clause under KCCCP

Arbitration is a dispute resolution process in which the disputing parties choose one or
more neutral third parties to make a final and binding decision resolving the dispute (Garner,
2014). The legal frameworks that govern arbitration in Kuwait are both the Kuwaiti Code of
Civil and Commercial Procedure (KCCCP)™® and the Judicial Arbitration Act (JAA)™.
According to article 173 of the KCCCP, the arbitration agreement is the cornerstone of the entire
arbitration possess (Ragib, 1993), because the authority of the arbitration tribunals (arbitrators)
rests on an agreement between the parties executed in accordance with the contract (Meleje,
1996). Hence, parties to the dispute may select the third party “the arbitrator-s” directly by
mutual agreement (an ad hoc arbitration)*’ to decide their dispute (Schwebel, 1987), or indirectly
by agreeing to have the arbitration institution govern the arbitration process (Alaamera, 2013).
Under the latter approach, the institution will select the arbitrators based on its own rules
(Alaamera, 2013). Moreover, if the parties, who agree to arbitrate, fail to agree on an arbitrator
selection, or a conflict arises about the nomination of arbitrators, the court should appoint an
arbitrator, and its ruling here is unappeasable (Article 175 of the KCCCP).

Furthermore, article 173 8 (1) of the KCCCP states that the arbitration agreement is an
agreement by which the parties consent to resolve one or more disputes by arbitration, and this
agreement can consist of a clause in an original contract or a stand-alone agreement before a
dispute, and can be entered into either before a dispute arises between the parties or after a
dispute has arisen between the parties (Article 173 § (1) of the KCCCP). Also, article 173 § (2)
and (3) of the KCCCP states that consent to arbitrate must be documented in writing (Article 173
8 (2) and (3) of the KCCCP), and if it follows this form, Kuwaiti courts shall have no jurisdiction
to hear disputes in which the parties have agreed to arbitrate (Article 173 § (5) of the KCCCP).

Thus, under Kuwaiti law, an arbitration agreement shall be in writing. An agreement is in
writing if it is contained in a document signed by the parties. For example, the reference in a
contract to a document containing an arbitration clause constitutes an arbitration agreement
provided that the contract is in writing and the reference is such as to make that clause part of the
contract (Alyakot & Rizq, 2007).

Judicial Approaches Regarding Mandatory Arbitration Clauses in Credit Card Contracts

Are mandatory pre-dispute arbitration clauses in credit card contracts between issuer
banks and cardholders valid and enforceable, or not? Before answering this question, we should
emphasize that Kuwait’s courts have not directly faced this type of question, as of yet. However,
Kuwait’s courts have dealt with the validity of arbitration agreements on many occasions. On the
other hand, the U.S. courts have answered this question many times. This experience in the U.S.
helps us to build assumptions about how to answer this question if it is presented in the future to
the Kuwaiti courts.

Kuwaiti Courts’ Approaches

In Kuwait, judiciary structures that are competent with regard to civil and commercial
matters and have jurisdiction over these disputes are as follows:

1. Summary Courts (Al-Mahakim Al-Juz’iyah)®;
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2. The Court of First Instance (Al-Mahkamah Al-Kulliya)®®;
3. The Court of Appeals (Mahkamat Al-Isti’anaf)®;
4. The Court of Cassation (Mahkamat Al-Tamyeez)*".

Hereinafter, this subheading analyses decisions that were rendered by both the Court of
Appeals (Mahkamat Al-Isti’anaf) and the Court of Cassation (Mahkamat Al-Tamyeez) because
of their values and authority in Kuwait’s legal system??. In many cases regarding disputes arising
between parties upon the validity and enforceability of arbitration agreements in Kuwait, courts
(whether the Appellate or Cassation courts) have upheld written arbitration agreements under the
theory of contract and the statutory language of KCCCP (Alromh, 2009).

For example, the Kuwaiti Court of Appeals held that while there is a written agreement
between the parties to refer any dispute arising from their contract to arbitration as a dispute
resolution process, the court shall not interfere or decide whether that agreement is fair or not
(The Kuwaiti Court of Appeal Decision. Issued by the Fourteenth Commercial Circuit. Appeal
No. 511/2004. Date of Judgment: February 13).

Moreover, the same court held that an arbitration agreement is proper and valid in matters
where a settlement could be reached between parties; and the court emphasized in its judgment
that if the court wants to nullify the agreement, it must be based on the law, and mere insistence
from the plaintiff that the contract in dispute was lacking in equal bargaining power does not
give the court the power to do anything because the agreement to arbitrate is valid in accordance
with the requirements of the KCCCP (The Kuwaiti Court of Appeal Decision. Issued by the First
Commercial Circuit. Appeal No. 13/2008. Date of Judgment: January 24) In this case the court
emphasizes:

“The current law does not give the courts this power because in article 173 § (5) of the KCCCP it
states that courts shall have no jurisdiction over hearing disputes when there is a previous written
arbitration agreement”

Furthermore, the Kuwaiti Court of Cassation held that the court should enforce an
arbitration agreement according to its written terms; and the court emphasized in its judgment
that commercial arbitration agreements are like other contracts and agreements; they are
enforced according to their terms (The Kuwaiti Court of Appeal Decision. Issued by the Second
Commercial Circuit. Appeal No. 151/1995. Date of Judgment: March 18). Additionally, the
same court held that 8§ (2) of article 173 of the KCCCP requires that an arbitration agreement be
in writing; the court emphasized in its judgment that this is not merely a requirement that there
will be written evidence; Rather, it means that the agreement itself must be in writing.

U.S. Courts’ Approaches

Unlike Kuwaiti courts, American courts have dealt directly with the validity and
enforceability of pre-dispute mandatory arbitration clauses in consumer transactions on many
occasions (e.g., Southland Corp. v. Keating, 465 U.S. 1; DIRECTV, Inc. v. Imburgia, 136 S. Ct.
463; and AT&T Mobility LLC v. Concepcion, 563 U.S. 333). In most of these decisions, courts
uphold that written pre-dispute arbitration agreements in consumer transactions are enforceable
and irrevocable. The U.S. courts stated in these decisions that:
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“The principal purpose of the Federal Arbitration Act (FAA) is to ensure that private arbitration
agreements are enforced according to their terms. This purpose is readily apparent from the FAA's text. 9

US.C.S. § 2 makes arbitration agreements valid, irrevocable, and enforceable as written” (Southland
Corp. v. Keating & DIRECTV, Inc. v. Imburgia & AT&T Mobility LLC v. Concepcion).

Likewise, the U.S. Supreme Court’s decisions support upholding pre-dispute mandatory
arbitration clauses in consumer transactions. For example, in an 8-1 decision on January 12,
2012 before the U.S. Supreme Court in CompuCredit Corp. v. Greenwood, the court upheld
mandatory pre-dispute arbitration clauses in consumer credit card contracts covered by the Credit
Repair Organizations Act (CROA) (CompuCredit Corp. v. Greenwood, 565 U.S. 95). The
Supreme Court rejected the consumers’ claim which allege mandatory arbitration clauses
violations of CROA, because the CROA was silent on whether claims under the CROA could be
resolved by arbitration, and the Federal Arbitration Act required that the arbitration agreements
the consumers signed be enforced according to their terms. The Court rejected the consumers’
claim that because 15 U.S.C.S. § 1679(c) gave consumers the “right to sue” and 15 U.S.C.S. §
1679 (f) prohibited the waiver of any right consumers had under the CROA the arbitration
agreements in question were not enforceable. Section 1679 (c) did not give consumers the right
to bring an action in a court of law (CompuCredit Corp. v. Greenwood, at 673). In sum, the U.S.
Supreme Court held that the Federal Arbitration Act of 1925 (FAA) (9 U.S.C. 88 1-16) required
arbitration agreements in credit card applications be enforced according to their terms.

Moreover, in American Express Company v. Italian Colours Restaurant, another U.S.
Supreme Court case, merchants filed a class action antitrust suit against a charge-card issuer
(American Express). In this case, the respondents (cardholders) claimed that a class-action
waiver provision contained in a mandatory pre-dispute arbitration clause in a card acceptance
agreement was unenforceable. However, The Supreme Court held that the appellate court
overrode the overarching principles that were reflected in the text of the FAA and upheld
arbitration agreements in the credit card industry on two grounds (Am. Express Co. v. Italian
Colours Rest., 570 U.S. 228, 133 S. Ct. 2304). First, the text of the FAAS 2 reflects the central
principle that arbitration is a matter of contract, and consistent with that text, courts must
rigorously enforce arbitration agreements according to their terms, including terms that specify
with whom the parties choose to arbitrate their disputes®, and the rules under which that
arbitration will be conducted (Am. Express Co. v. Italian Colours Rest., 570 U.S. 228, 133 S. Ct.
2304. Second, there were some judge try to make exceptions to the FAA’s enforcement of
arbitration agreements, and if the court upheld, such exceptions would allow courts to invalidate
arbitration agreements that were not even intend in the FAA statutory language (Am. Express
Co. v. Italian Colours Rest. & 9 U.S.C.A. § 2 statutory language)®*.

Possibility of Inserting Mandatory Arbitration Clauses in the Credit Card Industry in
Kuwait

To my knowledge, no issuer banks in Kuwait inserted pre-dispute mandatory arbitration
clauses in credit card agreements with their consumers (cardholders) as of yet. However, in 2021
Kuwaiti banks began considering resorting to arbitration to resolve disputes arising from loans
and credit cards instead of conventional litigation (Al-Sinnary, 2021).

According to the KCCCP’s statutory language, Kuwaiti judicial approaches, and the
Kuwaiti jurisprudence on both the validity and enforceability of arbitration agreements these
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clauses are valid and enforceable according to their written terms. Moreover, in the case of the
existence of a clear and written contract containing an arbitration clause, courts cannot interfere
in the parties’ agreement to arbitrate their dispute under one party’s claim that the he or she did
not freely agree to arbitrate the dispute (The Kuwaiti Court of Appeal Decision. Issued by the
Fifteenth Commercial Circuit. Appeal No. 3160 & 3201/2005).

Therefore, issuer banks could insert pre-dispute mandatory arbitration clauses into their
written contracts with cardholders in Kuwait to avoid litigation in public courts.

But How Could that Happen in Reality?

The banking business is an international professional practice. Therefore, wherever there
is a new trend from leading financial institutions such as the U.S. big banks, the trend will spread
among other financial institutions on both the domestic and international level (Hoffman &
Demos, 2019).

Consequently, I believe that many issuer banks in Kuwait will move toward inserting
mandatory arbitration clauses into their written contracts with cardholders to prevent them from
exercising their fundamental right to litigate in public courts.

For example, in actual practice the issue will be as follows: the consumer applies to any
issuer bank inside the branch to get a credit card such as a Visa, MasterCard, or American
Express, and the banker will tell the consumer (please read the contract and sign it); or if the
consumer applies online, the website will order him or her to press (I agree to all terms and
conditions after having read them) (Lazarus, 2015). Thus, Kuwaiti issuer banks can insert a
mandatory arbitration clause in their credit card agreements with their cardholders in small print,
hidden among the 50 pages contracts, and it will be valid and enforceable. In doing so, this kind
of clause shall contain the following language:

“Any claims, disputes, or controversy claims arising out of or relating in any way to this Credit
Card agreement, shall be finally and exclusively resolved by a binding individual arbitration conducted by
this arbitration institution. This arbitration agreement is made pursuant to a commercial transaction, and
shall be governed by the KCCCP, which governs the domestic arbitration procedures”

In reality, consumers usually do not read these kinds of 50 pages contracts, because either
they would not understand the legal language or they do not care to spend a lot of time trying to
read the online terms and conditions (Silver-Greenberg & Corkery, 2015). Moreover, even if
consumers read these mandatory arbitration clauses and understand the language, they still do
not have the ability to change the terms or negotiate with issuer banks, because these kinds of
contracts simply tell consumers to “take it or leave it”. Thus, if consumers want to hold a credit
card for their daily needs, and all credit card agreements contain these pre-dispute mandatory
arbitration clauses, consumers will give up their fundamental right to seek relief from the public
courts through litigation.

Criticism of Pre-Dispute Mandatory Arbitration Clauses in Consumer Contracts

Corporations such as issuer banks believe that courts should continue the trend of
upholding these mandatory pre-dispute arbitration agreements as binding and enforceable. They
would rely on the nature of both the KCCCP article 173 and the FAA 8 2 statutory language,
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which obviously makes challenging these mandatory written clauses unlikely to succeed and
extremely difficult in practice.

Moreover, banks would insist on arguments relating to the enormous number of credit
cards being issued every day, and that issuer banks need arbitration as a fair and quick ADR
process to control the risks in disputes that may arise with cardholders. It is thus fair to give the
issuer banks the right to insert pre-dispute mandatory arbitration clauses in their contracts with
credit cardholders (Bennett, 2002), because arbitration is more flexible (Ware, 2001), less time-
consuming, more efficient, has fewer procedural steps, fewer costs, and less discovery processes
(Ware, 2001) than conventional court litigation (Roth & Wulff & Cooper, 2014).

Notwithstanding the foregoing reasons supporting pre-dispute mandatory arbitration
clauses in credit card agreements, there is still no solution in relation to the main point, which is
how to protect the credit cardholders from these mandatory arbitration clauses in their contracts,
which prevent them from going to court and litigating their dispute with the issuer banks.
Because of this, I believe that both courts’ decisions*® and the KCCCP statutory language, which
upholds pre-dispute mandatory arbitration clauses in consumer contracts when they are in
writing, deserve to be looked at again, with a critical eye.

First and most important, the original intent behind Section XII of the KCCCP (Attia,
2012) as well the FAA (Szalai, 2013) was to put an end to the judicial hostility toward arbitration
agreements between businesspeople. The intent was to make arbitration agreements binding and
enforceable without any intervention from courts when these agreements are in written
documents (Attia, 2012), and was not meant to facilitate the arbitration of disputes between
corporations and consumers (Szalai, 2013).

Second, when courts stand in favour of these pre-dispute mandatory arbitration clauses in
credit card contracts at the expense of the consumer, the result will be a small travesty in the
judicial branch, which leads poor consumers to be dragged down by gluttonous and greedy
corporations in the absence of any protection by the judiciary (Koenig, 2012).

Third, under these pre-dispute mandatory arbitration clauses, cardholders are forced to
get into an arbitration process to resolve their conflicts, which is essentially based on an offer
and acceptance between the consumer and the card issuer (Hardekopf, 2015); however, in real
life the consumer cannot avoid these mandatory arbitration agreements altogether (Grant, 2015).

Fourth, typically, the issuer banks in those credit card contracts would hire the arbitration
institution most favourable to their own interests to oversee the arbitration process, and bind the
consumers to the banks’ choice of institution (Public Citizen Press, 2016).

Fifth, one of the most significant complaints regarding arbitration of consumer disputes is
that arbitral proceedings lack many of the crucial due process protections of the official justice
system (Bland, 1999). Generally, arbitration proceedings are confidential and there is no appeals
process (Article 182-186 of the KCCCP).

Last, but not least, credit card agreements are merely adhesion and unconscionable
contracts, which mean that these contracts are simply prepared to effectively give consumers no
choice; and say in their terms to consumers you can “take it or leave it” Additionally, issues of
unequal barging power exist, because if consumers do not agree to the bank’s terms in the
contract, they cannot acquire the credit card services they require. Consumers do not have any
opportunity for negotiation regarding any terms in the credit card agreements, including
mandatory arbitration clauses or others (Merzer, 2009).

Therefore, | believe that these kinds of mandatory pre-dispute arbitration clauses in credit

7 1544-0044-24-5-603



Journal of Legal, Ethical and Regulatory Issues Volume 24, Issue 5, 2021

card agreements between the issuer banks and credit cardholders (consumers) are unfair clauses.

How Kuwait can Protect Consumers from these Mandatory Pre-Dispute Arbitration
Clauses in Credit Card Agreements

In 2002, seven million customers in just the state of California were subject to these
unfair mandatory arbitration clauses in their contracts. Imagine that a single corporation stripped
millions of consumers of their various fundamental rights and forced them to pay costly
arbitration fees; and the unfortunate result was that U.S. courts did not protect consumers from
this company from which they sought relief (AT&T Mobility LLC v. Concepcion, 563 U.S.
333).

Nevertheless, arbitration is not a bad method through which to resolve disputes. It is a
tool to overcome the disadvantages of litigation proceedings. However, arguing that the litigation
process is time-consuming does not justify these mandatory clauses, because speedy justice is up
to the judicial branch, not the consumers. Therefore, | believe that Kuwait should consider the
current language of the KCCCP to preclude credit cards issuers from inserting these unfair
clauses in credit cards agreements, because issuer banks certainly will take steps to prevent
consumers from exercising their fundamental right to seek relief from the Kuwaiti public courts.

In order to protect consumers effectively, section XII of the KCCCP should be amended.
However, any future amendments should consider creates a middle ground between business
needs and the need to protect consumers. Therefore, | propose that in any dispute between a
consumer and a corporation where the amount in controversy exceeds the sum or vale (the
contract here) of 5,000 KWD, the following proposed amendments should be apply.

First, the statute should state that any pre-dispute arbitration agreements shall not be valid
or enforceable if they require arbitration of consumer disputes (S. 878, 113th Cong 1st Sess:
Arbitration Fairness Act of 2013. Second, the statute should declare that courts shall have the
power to determine the validity and enforceability of arbitration agreements if they are involved
with consumer transactions and the arbitration agreement seems to be the result of unequal
bargaining power between the parties?’. Third, by corporates and business entities and business
people shall the ability to refer their consumer disputes to arbitration only, if the arbitration
agreement was in a separate document, and only if the consumer’s consent to the arbitration was
voluntary.

CONCLUSION

In sum, as a result of the remarkable growth of the credit card industry in Kuwait over the
last five years, it is likely that Kuwait will soon face questions similar to those that have arisen in
the United States involving disputes between consumers and issuers about the validity of pre-
dispute mandatory arbitration clauses. In particular, issues will arise as to the fairness to
consumers of these mandatory arbitration clauses. Therefore, the legislature should pre-empt this
situation by amending section XII of the KCCCP to provide more protection to credit card
holders from these potential mandatory arbitration clauses in their contracts with the issuer
banks. Merely arguing that the conventional litigation process is time-consuming does not justify
these mandatory clauses, because speedy justice is up to the judicial branch, not the consumers,
and many mandatory arbitration clauses will operate to the detriment of consumer interests.
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11.

12.

ENDNOTES

The Central Bank of Kuwait (CBK) was established by virtue of the Law No. 32 of 1968 concerning
Currency and the Central Bank of Kuwait and the Organization of Banking Business. CBK replaced the
Kuwaiti Currency Board, which, established by virtue of the Amiri Decree No. 41 of 1960. CBK
commenced operation on April 1, 1969, in fulfilment of the following core objectives stated in Article 15 of
its Law No. 32 of 1968: (1) Issue the national currency on behalf of the State; (2) Maintain the relative
stability of the Kuwaiti Dinar, and secure its free convertibility into foreign currencies; (3) To direct the
credit policy with the aim to contribute to the social and economic progress and enhance the national
income; (4) To supervise the State's banking system; (5) To serve as a banker to the government; (6) To
serve as a financial adviser to the government. To more information about the CBK please visit its official
website at: https://www.cbk.gov.kw/en.

The State of Kuwait is the formal name of a country located in the northern edge of Eastern Arabia at the
tip of the Arabian Gulf, it shares borders with Iraq and Saudi Arabia. As of 2014, Kuwait has a population
of 4.6 million people; 1.4 million are Kuwaitis and 3.2 million are expatriates. Kuwait’s legal system is
based on Latin Civil Law, which is mainly derived from French Law. Kuwaiti laws are mostly secular.
However, only in family law for Muslim residents, the Islamic Law “Sharia” is used. For more information
about Kuwait see, e.g. Ibp, Inc (2018). Kuwait Export-Import Trade and Business Directory Volume 1
Strategic Information and Contacts. 6th ed. USA: International Business Publications. PP.13-20. The
Kuwait  Public  Authority for Civil Information (PACI) (2020) official website at:
https://www.paci.gov.kw/stat/Default.aspx.

The Numbers of Plastic Credit Cards, and their Transactions and Payment Devices Used inside Kuwait, an
official ~ statistic report conducted by the CBK available at its official website:
https://www.cbk.gov.kw/ar/statistics-and-publication/dynamic-statistical-releases/quarterly.

Plastic money refers to credit cards, debit cards, or other alternatives that people use to make purchases
without cash.

. The Kuwaiti Dinar (KWD) is the official currency of Kuwait, 1 Kuwaiti Dinar equals 3.3016 United States

Dollar (USD) as in February 3, 2021; https://themoneyconverter.com/KWD/USD for the latest convert
exchange rates from KWD to USD.

. Visa refers to Visa International Service Association. Visa is an American multinational financial services

corporation headquartered in Foster City, California, United States, Visa has operations across India,
Australia, Oceania, Asia-Pacific, North America, Central and South America, the Caribbean, Western
Europe, Central and Eastern Europe, Africa and Middle East. Kuwait Visa operated through Visa Middle
East; to more information about Visa Middle East see generally: Visa Middle East website
http://www.visamiddleeast.com.

The Kuwaiti Court of Appeal Decision. Issued by the Fifteenth Commercial Circuit. Appeal No. 3160 &
3201/2005. Date of Judgment: October 28, 2015. (This case was about the unfair fees and interest in a
credit card agreement; there was not an arbitration clause between the credit cardholder and the issuer bank
in the lawsuit. Therefore, the court exercised its jurisdiction over the case).

Kuwait cannot incorporate these other forms of ADR into its legal system because it has a civil legal
system and does not recognize the jury trial system in its Code of Civil and Commercial Procedure; for
more information see generally: the Kuwaiti Code of Civil and Commercial Procedure. Law No. 38 of 1980
issued the Kuwaiti Code of Civil and Commercial Procedure, The Official Gazette of Kuwait, June 25,
1980 (Kuwait) (KCCCP).

This paper finished on February 3, 2021.

.E.g., Article 173-188 of the KCCCP; and Law No. 11 of 1995 Regarding in Judicial Arbitration Act with

Respect to Civil and Commercial Matters (JAA), The Official Gazette of Kuwait, 19 Feb. 1995 (Kuwait).
Southland Corp. v. Keating, 465 U.S. 1, (1984); the court emphasized in this decision that: “In enacting § 2
of the Federal Arbitration Act (FAA), Congress declared a national policy favouring arbitration and
withdrew the power to require a judicial forum for the resolution of claims that the contracting parties
agreed to resolve by arbitration”.

Kuwait Banking Association (KBA) founded in 2001, to more information about KBA visit their website at
http://www.kba.com.kw.
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13.The total numbers of foreign banks licensed to operate in Kuwait by the CBK at
https://www.cbk.gov.kw/ar/supervision/financial-units/foreign-banks.

14. According to http://money.cnn.com the American Express is an American multinational financial services
corporation headquartered in Manhattan’s Three World Financial Centre in New York City, United States.
About American Express Kuwait Its official website
athttps://secure.americanexpress.com.bh/wps/portal/kuwait?location=globalsplash.

15. Article 173-188 of the KCCCP.

16. Law No. 11 of 1995, the Judicial Arbitration Act (JAA) (Kuwait).

17. An ad hoc arbitration is one which is not administered by an institution.

18. Al-Mahakim Al-Juz’iyah deals with small value claims and rent disputes. Article 29-30 of the KCCCP.

19. Al-Mahkamah Al-Kulliya is the first-degree court that exerts a comprehensive jurisdiction with regard to
claims exceeding 5000 KWD in value. See; Article 34-36 of the KCCCP.

20. Mahkamat Al-Isti’anaf is an Appellate Court in the Kuwaiti legal system. So, after the Court of First
Instance has rendered its award, the unsatisfied party may seek an appellate review within 30 days from the
date in which the Court of First Instance has rendered its award, unless the law provides to the contrary.
Article 137-147 of the KCCCP.

21. Mahkamat Al-Tamyeez is the Court of Cassation (the Supreme Court) in Kuwait stands at the apex of the
country’s court system. Article 152-157 of the KCCCP.

22.In theory, decisions rendered by the Court of Cassation are not binding for inferior courts in future cases,
but are highly respected as precedents of the Supreme Court. Nevertheless, reality reveals that lower courts
closely follow them when deciding on similar disputes and these decisions are therefore rarely contradicted.

23.U.S.C.A. § 2 provides “A written provision in any maritime transaction or contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter arising out of such
contract or transaction ... shall be valid, irrevocable, and enforceable, save upon such grounds as exist at
law or in equity for the revocation of any contract”.

24.9 U.S.C.A. § 2 (2015) statutory language, which is as follows: “A written provision in any maritime
transaction or a contract evidencing a transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or transaction, or the refusal to perform the whole or
any part thereof, or an agreement in writing to submit to arbitration an existing controversy arising out of
such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract”.

25.1n a discussion sponsored by professors Wilbur C. Leatherberry & Spencer Neth at the Public Affairs
Discussion Group, Centre For policy studies, The Use and Abuse of Arbitration Clauses in Contracts,
Friday January 22, 2016, 12:30-1:30 p.m., Dampeer Room, Kelvin Smith Library, Case Western Reserve
University. A lot of speakers said that in practice, there is a believe among consumers that those arbitration
institutions which had been handled the bank’s cases regarding to its Credit Cards agreements with
consumers will not held an award against banks if they want to be continuous in their business with
corporations.

26.Kuwait’s courts did not face these kinds of questions. However, according to the KCCCP statutory
language, Kuwaiti courts’ decisions will be like the U.S. courts’ approaches in this matter.

27.There were members of U.S Congress introduced bills to amend Federal Arbitration Act of 1925 and this
bill was called Arbitration Fairness Act of 2013 (AFA). It introduced in Senate (May 7, 2013) but
unfortunately it died in a previous Congress. To see the bill;
https://www.govtrack.us/congress/bills/113/s878.
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