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ABSTRACT 

 

In South Africa, a property owner or a tenant is entitled to specific property right 

entitlements by virtue of their rights in law. Immovable property is referred to as a place of 

residence or your home. One of the property entitlements is possession and occupation, 

which facilitates for the peaceful enjoyment of the immovable property. This means that the 

owners or possessors of the immovable property for the most part enjoy the benefits of 

occupation in peace, harmony and it is a haven. The national and local bylaws do impose 

restriction of property rights that are not unlimited rights. However, this ideal is not a reality 

for everyone in South Africa, especially women. It is evident that verbal and physical abuse 

of women has taken place at their homes for a period of time prior to the pandemic, but 

domestic violence and gender-based violence reached its peak during the pandemic in South 

Africa. Home was therefore no longer a sanctuary, but a place of property rights violations 

and restrictions imposed by government. The paper elucidates that the COVID-19 

regulations provided a catalyst for infringement to undisturbed use and enjoyment of the 

home. Women suffered due to the restriction of movement, they could not leave their homes 

and were at the helm of subjected abuse by their partners.  The paper discusses and explores, 

the constitutional judgment that relates to the constitutionality of the myopic COVID-19 

regulations in South Africa. The paper recommends measures to ensure undisturbed 

possession, use and enjoyment of property during the pandemic and in effect to curb domestic 

violence and gender-based violence to a minimum or complete elimination in totality at 

home. The paper aims to protect the immovable property rights of women in South Africa to 

provide a deterrence against abuse. 
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INTRODUCTION 

 

On the 26th of March 2020, at midnight, lockdown level 5 measures were imposed in 

South Africa under section 16(2)(a) of the Disaster Management Act
1
,  due to the rise of 

COVID-19 cases nationally. These regulations were amended on numerous occasions for the 

particular alert levels. In terms of alert level 5 regulations movement was restricted for 

everyone, with the exception of essential service workers
2
.  The restriction of movement was 

articulated in relation to confinement to one’s home, unless you needed essential goods or 

were performing an essential service or needed medical attention
3
, to list a few instances

4
.  

Under Alert Level 4 regulations provided for more people to return to work, not confined to 

essential workers
5
, as providing a permitted service was allowed

6
. The net effect of the 

restrictions was an 8pm curfew
7
.  For these reasons, working from home became the new 

normality, in what seemed like an overnight progression
8
.  Gyms and restaurants were closed 

indefinitely
9
, and this forced people to cook for themselves, as takeout was no longer an 

option. Schools and universities were closed for a short period, to prepare for online classes 

and lectures
10

.  

In this redefined normality, relationships took strain. A rise of domestic violence and 

verbal abuse was tormenting families at home. Women are one of the most vulnerable groups 

of people due to a multitude of reasons.  Some of these factors making women more 

vulnerable than men (not a closed list) consisting of being historically disadvantaged due to 
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lack of access to education, lack of employment opportunities, lack of equality and lack of 

fairness and physique
11

.  The pandemic exacerbated their vulnerability in relation to abuse 

and immovable property right entitlement infringements. The home symbolises a place of 

refuge, protection, solitude, safety and escapism with certain limitations imposed. 

 

Problem Statement 

 

The pandemic was the catalyst for restriction of movement of people that caused 

infringement of property rights namely peaceful possession of property rights. This paper will 

discuss the different entitlements namely, entitlement to use the property, the entitlement to 

have control over the property and possess it. The entitlement to claim the thing from any 

unlawful possessor, in instances of a rei vindicatio application
12

.  

 

Impact of the Pandemic  

 

Ownership of immovable property is not an absolute right, meaning that there are 

limitations and restrictions imposed
13

.  The implications and restrictions of ownership 

disseminate into the basis of the social and economic structures that forms the rationale for 

the imposition of restrictions
14

.  It is subject to further limitations as imposed by law. In Gien 

v Gien
15

 ownership was defined as: 

“The right of ownership is the most comprehensive real right that a person can have in 

respect of a thing. The point of departure is that a person can, in respect of immovable 

property, do with and on his property as he please. This apparently unfettered freedom is, 

however, a half-truth. The absolute power of an owner is limited by the restriction imposed 

thereupon by the law.”
16

  

Van der Merwe postulates that the law of ownership rights must evolve to the needs 

of the social and economic circumstances.
17

 An example of such is land reform, which is a 

measure to address the past inequalities and discrepancies of land ownership patterns that 

differentiated people on the basis of race.
18

 Another example of reforming the concept of 

ownership is creating access to property through long-term leasing of property as millennials 

are not buying property, which allows for flexibility as postulated by Kreiczer-Levy.
19

  

Due to the pandemic, the regulations on alert level 4 and level 5 that were 

implemented caused restrictions to property rights in order to curb the spread of the pandemic 

and protect human life. The restriction was that people were confined to their home space, 

and to the grocery store, nowhere else. No renovations or movement to other future property 

could be undertaken. The rights of ownership are restricted by the imposition of laws of 

South Africa, such as the Expropriation Act 63 of 1975 as amended.
20

 The restrictions to 

ownership are comprised of three categories:
 21

  

 
1) The statutory limitations that comprise of various laws, regulations, schemes for the benefit and 

interests of society. 

2) Restrictions to protect the neighbor relationship. 

3) Individual restrictions imposed for a personal obligation. 

The applicability of statutory limitations is discussed in relation to the COVID-19 

regulations on alert level 4 and 5. The aspects pertaining to the restrictions to protect 

neighbor relationship and individual restrictions are outside of the scope of the paper, but for 

the purpose to illustrate that there are three categories of limitations of property rights. 

Although not a closed list of entitlements. Some of these rights and privileges that one 

enjoys as an owner are follows: 
22 

 

 
a) The entitlement to use the thing (ius utendi); 
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b) The entitlement to draw the natural (fructus naturales) and civil (fructus civiles) fruits from the thing 

(ius fruendi); 

c) The entitlement to consume and destroy the thing (ius abutendi); 

d) The entitlement to possess the thing (ius possidendi); 

e) The entitlement to dispose of the thing (ius disponendi); 

f) The entitlement to claim the thing from any unlawful possessor (ius vindicandi); and 

g) The entitlement to resist any unlawful invasion (ius negandi)
23 

 

The entitlement to use one’s own property was restricted due to the COVID-19 

regulations, namely regulation under level 4 lockdown that prevented gatherings of people 

including family at home.
24

 The use of residential property was restricted to the people that 

resided within the property.
25

 The entitlement to possess the property was restricted, if one 

had COVID-19 virus, one had to isolate in a room and could not move around the whole 

home. If there was no physical space to quarantine, then you had to leave the property and 

quarantine in a State designated place of quarantine.
26

 The entitlement to dispose of the 

property became relevant when joint occupiers/owners relationship broke down during the 

pandemic and elected to leave the shared residence. The entitlement to possess the property 

from any unlawful occupier, during the level 4 lockdown, was not allowed as there was a 

moratorium was placed from eviction of unlawful occupiers until the last day of level 4 

lockdown.
27

 In addition, criminals that propagated crimes of burglaries and house robberies 

(increased during the pandemic) against owners is a violation against unlawful invasion and 

peaceful use and enjoyment of the property. The infringement of these aforementioned rights 

to property and privileges cannot be justified because of the harm caused to owners and 

leaseholders and is automatically unfair to both owners and occupiers, with the exception of 

the eviction proceedings suspended until the expiration of alert level 4. 

Under lockdown level 4, the regulations prevented eviction orders
28

 from being 

executed for the protection of people from being homeless during the pandemic.
29

 For 

instance, In the case of South African Human Rights Commission and Others v The City of 

Cape Town and Others,
30

 the court prevented the arbitrary evictions and demolitions of the 

residence of unlawful occupiers. The court stated that: 

 
“Whilst demolitions without court orders continue unabated, thousands of vulnerable people will 

continue to be subjected to arbitrary demolitions by ALIU and face the irreparable harm of being 

homeless, it violates their dignity, threatens their health and multiple other constitutional rights that can 

only be enjoyed when one has shelter”
31 

  
 

The court emphasized that by guarding against evictions, the vulnerable groups of 

homeless were protected especially women and children were not to be left desolate and 

abandoned due to their social class constraints.
32

  

 

Constitutional Analysis 

 

Van der Walt and Viljoen elucidate that section 25 and section 26 of the Constitution 

must be read conjunctively, in that section 25 deals with property rights and section 26 deals 

with the social economic and welfare impact of those property rights due to the past 

discrimination and racist laws.
33

 Erasmus also postulates that property rights are important to 

evolve in accordance with functionality and socialisation in terms of the adaptation to societal 

needs.
34

 It is pertinent as emphasised by Erasmus that property rights cannot be considered as 

an absolute right, but rather as a culmination of ‘the needs of the community and should 

therefore always be judged and interpreted in a social context.’
35

  In the current social context 

of the pandemic there is an emphasis on the adaptation to societal need, and the current need 

was to protect people from fatalities of the virus. This meant that one was confined solely to 
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their place of residence/home despite the circumstances of abuse, which culminated into life 

over liberties. 

In the De Beer and Another v Minister of Cooperative Governance and Traditional 

Affairs
36

 this was application relating to constitutionality of the COVID-19 regulations as 

imposed by the Disaster Management Act.
37

 The court quoted Kennedy in illustrating the 

considerations that must be balanced in weighing the constitutionality of the regulations.
38 

  
The essential humanity of man can be protected and preserved only where the government must 

answer-not just to the wealthy; not just to those of a particular religion, not just to those of a particular 

race, but to all of the people. And even a government by the consent of the governed, as in our 

Constitution, must be limited in its power to act against its people: so that there may be no interference 

with the right to worship, but also no interference with the security of the home; no arbitrary imposition 

of pains or penalties on an ordinary citizen by officials high or low; no restriction on the freedom of 

men to seek education or to seek opportunity of any kind, so that each man may become all that he is 

capable of becoming.
39 

 

The element of emphasis is that humanity being preserved at the helm of an 

unprecedented pandemic. The effect of these regulations interfered with the security of home 

and imposed arbitrary imposition upon South Africans. The relief claimed by the Applicant 

was not limited to the regulations, but also sought relief to declare the state of disaster 

unconstitutional,
40

 unlawful and invalid. Further relief sought was to allow businesses to open 

with the provision of hand sanitizing, wearing masks and taking the necessary precautions.
41

  

The Applicant also sought a declaration relating to all gatherings be declared lawful or 

subject to conditions.
42

 The court pointed out that in relation to making regulations pertaining 

to the COVID-19 regulations alert levels 1-5 that: 

 
The power to make regulations and directions “may be exercised only to the extent that this is 

necessary for the purpose of  

 
a) Assisting and protecting the public; 

b) Providing relief to the public; 

c) Protecting property; 

d) Preventing or combating disruption; or 

e) Dealing with the destructive and other effects of the disaster
43

 

These considerations are important when weighing the purpose of the regulations 

itself must be interlinked for the intended power conferred by the regulation.
44

 This is known 

as the “rationality test” that needs to be answered in the affirmative, the question that is posed 

“Is there a rational connection between the intervention and the purpose for which it was 

taken?”
45

 When the exercise of public power infringes or limits a constitutional right, the test 

invoked is whether such limitation is justifiable in terms of section 36 of the Constitution.
46

  

The emphasis is that the rationality test, means an investigation into whether the regulations 

(means) was rationally connected to the  objective that was sought to be achieved.
47

 If it does 

not meet this standard, then its fails the standard as envisaged by the Constitution, and leaves 

a disconnect
48

 as there is no nexus between the objective and regulations.
49

   

Judge Davis applied the rational test to explaining the nexus of the stated objectives 

the legislation and preventing the spread of the virus. He stated that when a family member is 

suffering from a terminal illness and is at the end of their life and one can understand that you 

cannot visit them at a hospital due to fear of the spread of COVID 19. However, if they were 

at their own home or the home of a family member or a loved one. It does not make rational 

sense that loved ones are prohibited from leaving their homes to visit if they are not the 

primary caregiver of the patient.
50

 Whereas, people are allowed to gather and travel for a 

funeral of the departed that no longer need the support, which amounts to a “disparity of the 

situations are not only distressing but irrational”
51

 Once again, the emphasis of the restriction 
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to use and enjoyment of one’s home was imposed by the State in the restriction of family 

members having access to each other at home. This restriction is irrational and undignified to 

saying one’s last goodbyes to loved ones for closure in the comfort and protection of their 

home, taking the respective safety measures of mask wearing, sanitizing and adhering to 

protocols of safe social distancing. 

Judge Davis emphasized that courts are always alert to the principle of separation of 

powers and emphasized the principle as enunciated by the Chief Justice: 

 
The Judiciary is but one of the three branches of government. It does not have unlimited powers and 

must always be sensitive to the need to refrain from undue interference with the functional 

independence of other branches of government. Court ought not to blink at the thought of asserting 

their authority, whenever it is constitutionally permissible to do so, irrespective of the issues or which 

is involved. At the same time, and mindful of the vital strictures of their powers, they must be on high 

alert against impermissible encroachment on the powers of the others arms of government.”
52

  

 

It is apparent in the powers as vested by the Judiciary, that the Court did not overstep 

its powers in the reasoning of the invalidity of majority of the COVID-19 regulations due to 

the imposition of irrationality. The order that Judge Davis made was that the regulations that 

were promulgated were declared to be unconstitutional and invalid.  The declaration of 

invalidity was suspended until the Minister could amend the regulations, review the 

regulations and consult with the relevant cabinet ministers. The regulations 36, 38, 39(2)(d) 

and (e) and 41 were held to be valid under Alert Level 3) During the period of suspension the 

Alert Level 3 regulations were still applicable.
53

 

Subsequent to this judgment, there was a cross-appeal together with the immediate 

implementation of the orders made.
54

 The appeal is already before the Supreme Court of 

Appeal relating to the orders made, which has the effect of suspension of the orders. The 

Supreme Court of Appeal granted the Minister the leave to appeal, as a special appeal against 

the blanket constitutional invalidity of the COVID-19 regulations.  

Judge Davis cited a more recent case in relation to the rationality test by the Supreme 

Court of Appeal.
55

 The court stated: 

 
The principle of legality dictates that there must be a rational connection between the decision and the 

purpose for which the decision was taken. For a decision to be rational, there must be rationally 

objective basis justifying the impugned conduct. In the ordinary meaning of the term, a decision is 

“rationally” connected to the purpose for which it was taken if it is connected to that purpose by reason, 

as opposed to being arbitrary or capricious.
56

  

 

In applying the principle of legality to the COVID-19 regulations, which were 

arbitrary and irrational, it is apparent that there is no nexus between the purpose of the 

legislature and prevention of the virus.  There were no evaluative investigations to determine 

the proportionality of the infringements against the constitutionality rights, which amounts to 

both lack of “process” rationality and “substantive” rationality.
57

 Accordingly, based on the 

previous ratio of the Supreme Court of Appeal, it follows that the Appeal of 

unconstitutionality pertaining to the COVID-19 regulations will be confirmed and upheld in 

due course. 

 

CONCLUSION AND RECOMMENDATIONS 

 

The COVID-19 regulations especially on Alert Levels 3,4,5 restricted and limited the 

property rights of people in various ways from undisturbed use and enjoyment, to family 

gatherings in the home, to bidding farewell to loved ones suffering terminal illness. The rise 

in crime and domestic violence at home exacerbated a toxic situation from one of peaceful 

possession of their property. The pandemic has placed everyone in a capricious situation; 

however, the home must remain a place of safety, protection, peace and freedom. The courts 
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have been robust and dexterous in the protection of rights of people and not placing irrational 

constraints on freedom of movement, as the regulations did. The Supreme Court of Appeal 

shall hear a posterity appeal and deliver judgment concerning the invalidity of the COVID-19 

regulations, (that is yet to be given) shall ameliorate the draconian COVID-19 regulations 

which placed undue restrictions and infringements on property rights and access to 

entitlements. 
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