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ABSTRACT

Obijective: This paper aims to analyze the development of capital market law in a global
perspective.

Design/methodology/approach: The type of research used in research is normative legal
research, with statute approach, conceptual approach, and philosophical approach. The legal
theories used in this study are the Theory of Economic Law of Development, and the Theory of
Convergence.

Findings: The results of the research show that in the global era, capital market law
development is required through harmonization between national law and universally
applicable legal principles as developed by the WTO.

Practical Implications: The results of the study are recommended that in harmonizing
the capital market law, it should still refer to the concept of economic democracy mandated in
the constitution, namely not to ignore the goals and national interests, and to realize the
democratization of ownership as an effort to equalize people's income.

Originality: The approach used in previous researchers was conceptual approach, and
philosophical approach, in this study using the approach used that combines statute approach,
conceptual approach, and philosophical approach.

Keywords: Harmonization, Regulation, Capital Markets, Global, Economic Democracy
INTRODUCTION

The development of the international community in the current century of globalization
greatly affects all aspects of state life. Globalization that begins with economic globalization
will surely be followed by legal globalization. This means that the existence of the law must be
able to anticipate global economic activities. The skeptical view of the economic interests of
developed countries packed in the frame of globalization was conveyed by Hikmahanto Juwana
who stated that the economic interests of developed countries are more dominant coloring the
face of international law. International treaties related to economic issues accommodate the
principles embraced by developed countries. He added that developed countries have more
protection from agreements negotiated with developing countries (Juwana, 2001).
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These conditions encourage each country to develop a legal model relevant to the values
that develop and are embraced by the global community on the one hand and on the other hand
not contrary to the values embraced by a country. One area of law that is interesting enough to
be studied is the regulation in the field of capital markets. This is because the existence of the
capital market has a very strategic role in the development of the national economy.

In the considerant weighing Law No. 8 of 1995 on Capital Market (UUPM) described
that ... with the rapid development in the economic field, coupled with economic globalization,
then it is time if the provisions on capital market activities are regulated in a new law, with the
reference to Pancasila and the Republic of Indonesia Constitution 1945 (NRI Constitution
1945)". From the formulation, it can be said that the establishment of UUPM is a response to the
development of economic globalization, but on the other hand also emphasizes pancasila as
grundnorm and the 1945 NRI Constitution as its constitutional basis. This is in line with the
spirit of capital market development from social, political, and economic aspects, namely as a
tool of democratizing ownership of companies and expanding public participation to own shares
as an effort to equalize income (Nasarudin & Surya, 2011).

As Indonesia becomes a member of the WTO, Ratifying the Agreement on the
establishment of the World Trade Organisation, ratified by law No 7 of 1994, further
demonstrates that Indonesia has become part of the global community. By becoming part of the
global community, it is necessary to step up the legislation through harmonization of the law by
referring to the principles of international law but also considering the national interest.

LITERATURE REVIEW

The theory used in this study is the theory of economic law development developed by (
Trubek, 1972; Ohnesorge, 2007; Kremer, 1993). The thought flow of the theory that he
developed is in state life, there are three areas that are interconnected with each other, namely
law, economics and politics. The need for a stable legal system, economic system, and political
system is a key requirement in building a developing country such as Indonesia (Sunaryati,
2002;Tahir, 2017). The process of harmonization of the law in a country in the global era is
experiencing quite complicated problems. This is due to the existence of two) thoughts, namely
particularism and universalist. From this contradictory view, Taufiqurrahman offers a middle
ground that is the theory of convergence, namely the model of alignment between universalist
and particularism views by building a new argument in the form of a paradigm of universalistic
particularism. The approach used in this study is statute approach, conceptual approach, and
philosophical approach.

RESEARCH METHODS AND APPROACHES

The research method used in this study uses a qualitative type through literature study.
Stages of research carried out by collecting library sources, both primary and secondary. This
study performs data classification based on research formulas, then data processing and
reference citations are carried out to become findings to obtain complete information, and are
interpreted to produce research findings (Rusdiyanto, 2020; Juanamasta, 2019; Prasetyo, 2021,
Rusdiyanto, 2021; Kalbuana, 2021; Shabbir, 2021; Luwihono, 2021; Susanto, 2021; Prabowo,
2020; Kalbuana, 2021). This article is the result of research using normative legal research
methods with methods to identify legal concepts and principles and solve legal issues and at the
same time provide a prescription on what is appropriate (Shekhar, 2005), To examine legal
issues, legal theory is required, whose usefulness is first, to reveal the dark corners of a legal
system and show the way of constructive change that is very valuable about the elements of the
concept of law. Second, legal theory helps answer fundamental questions about the legal system
which is essentially knowledge of the system, which is different in meaning than just knowing
how to run a system (Alexander, n.d).
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DISCUSSION
Universal Capital Market Legal Principles

As a WTO member, Indonesia has consequences that all arrangements relating to the
economic field must follow the principles set by the WTO. Some of the legal principles
formulated by the WTO and universally applicable include the Most Favoured Nation Treatment
(MFEN Treatment) Principle. The MFN Treatment principle is the basic principle of the operation
of all arrangements in gatt 1947 and agreements within the WTO. Meanwhile, MFN Treatment
is that world trade must be done without any distinction or non-discrimination. This means that
every member state shall, therefore, ensure that all other trading points, which are nothing less
than the treatment of trade points or goods from any provider of any other country, are treated in
equal measure and without conditions. In order to remove all trade obstacles to creating fair
trade, all require equal treatment. Even government-owned companies need to ensure exports
and imports are independently carried out.

In addition to the principle of MFN Treatment, also established the principle of National
Treatment. The National Treatment principle means that when a product is allowed to enter a
country's domestic market, the product must receive the same treatment as the domestic product.
In principle National Treatment is not limited to products, services and awards to intellectual
works, but also applies to the field of financial services. Commitment to the principle is
stipulated in paragaraph c point 2 Understanding on Commitment in Financial Services which
determines:

“When a Member is a Member or an affiliate, a self-regulatory body, securities, futures exchange or
market; or any other association or organization, that Member is required to provide financial services equal to the
financial services providers to the financial services providers in that Member or provide financial services to any
Member direct; a Member is required to provide the financial services or financial services to any other Member.”

From these provisions, the capital market field which is part of the financial services
industry, it is mandatory to apply the principle of National Treatment. As it is an obligation on
Member States as well as a means for the WTO to ensure that participant capital markets receive
proper treatment and are treated equally in every Member State, implementing the national
treatment principle in the capital market fields.

Pancasila and the Republic of Indonesia Constitution of 1945

Pancasila as grundnorm or staatsfundamentalnorm and therefore the rules of national law
in Indonesia must be based on the state philosophy of Pancasila, (Sunaryati Hartono, 31).
Roeslan Saleh argues that the position of Pancasila is broader than the definition of grundnorm,
because Pancasila is not only the foundation of legal norms but also as the norms of national life
(Roeslan, 1979). In the perspective of national and state life, Yudi Latif views that Pancasila is
the ideal of Indonesian democracy, but not only fights for emancipation and political
participation alone, but also fights for emancipation and economic participation (Latif, 2017).
This is shown in Pancasila's fifth precept, namely "All Indonesians' Social Justice™ which is the
ideal of the social revolution process. The social revolution was undertaken to build a fair and
prosperous society by correcting the existing economic and social structure.

The ideals of justice and prosperity as the ultimate goal of the Indonesian revolution are
to be realized by synergizing political democracy with economic democracy through the
development and integration of economic policy structure and social policy structure oriented to
populism, justice and welfare. Social Justice for All Indonesians is believed to be the catalyst to
present the structure of economic policy and social policy structure to realize Indonesia as a
welfare state.
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From the wording of Pancasila, the constitution was also drawn up by the Republic of
Indonesia Constitution of 1945. UUD is a social contract, basic law, the highest law, the highest
source of reference, the most basic approach in developing different state policies and
administration in the Pancasila-based Unitary State of Indonesia (Jimly Asshiddigie, 2016).

A constitution is called an economic constitution if it contains economic policy. These
policies are what stagger and give direction for the development of economic activities of a
country. The pouring of economic policy in the constitution is a legal document that can be a
means to pave the way, engineer and direct the economic dynamics of society. Economic
policies in the constitution, whether explicitly or implicitly contained, are described in the form
of more operational policies that are usually outlined in certain legal forms, such as laws and
other laws and regulations.

The economic constitution is the constitution that becomes the highest reference or
reference in formulating economic policies in one country or one economic unity. Any
economic policy developed should not be contrary to the constitution as the highest law and
reference. In that relationship, then looking at its contents, the 1945 NRI Constitution can be
understood as a political constitution and at the same time an economic constitution and a social
constitution. The political constitution regulates the dynamics in state life, the Social
Constitution regulates the life of society (Civil Society), and the Economic Constitution
regulates the dynamics that occur in the business world and markets.

Article 33 of Constitution 45 of Indonesia provides for the foundation of economic
democracy in the constitution of the state. Thus, the establishment of legislation in the economic
field should ideally refer to Article 33 of the Constitution 45. The provisions in of the
Constitution 45 are the basic rules or staasgrundsgsetz, which have a higher position than the
legal norms under it. The sound of Article 33 (1) of the Constitution of 1945" Economy is
developed as joint effort on the basis of the kinship principle”. From this provision, it appears
that economic development in Indonesia adheres to the understanding of togetherness and
family principles. In the explanation of Article 33 of the Constitution 45 outlines related to
economic democracy, namely building an economy that rests on the welfare of the people and
aims to advance the general welfare.

Thus, mutualism and the principle of brotherhood are the foundations of the formation of
laws in the economic field, including the regulations under it. The basic rule, or
Staasgrundsgsetz, also gives binding power to the legal norms of legislation. This means that
Article 33 of the Constitution 45 is an imperative provision for legislation, especially in the
economic sector and cannot be ruled out (Rusliana, 2013). As a basic law it is also referred to as
fundamental law or a higher law (Smith, 1973). Article 33 of the 1945 Constitution is the only
article that refers to the economic system, thus it can be said as the basic principle of the national
economy. Joint effort or mutualism and the principle of family or brotherhood shows that the
basic philosophy of the Indonesian state is collectivism/ communitarianism, not individualism
(Sri Edi Swasono).

Harmonization of the Law

In its implementation in various countries, the pluralism of capital market law in each
IOSCO member state will pose its own obstacles. Cross-border investment flows will be
difficult to develop properly if each country has a different legal system. Such conditions
become obstacles in the flow of transnational investment as conveyed by Franco Ferrari as
follows:

A legal body governing business transactions linked to the diversity of legal systems has been necessary.
Since international commerce has been hampered by many different domestic laws, the international trade barriers
caused by differences in municipal law had to be reduced by that body. In other words, the effect of national
borders had to be reduced (Franco Ferrari, Saul Perloff).
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The diversity of legal forms between countries because of the nature of the law is
territorial, which in principle is not bound by the law in accordance with the Siege Eiselen, to
recognize or apply the law”.. In its nature, this law is territorial. It has laws only within certain
national borders and no other state in principle is bound to recognize or apply them (Sieg
Eiselent, 116 South Africa Law Journal, Part 1l 232-370, 1996). This is understandable, since
every sovereign state has jurisdiction over all residents of its territorial territory. To deal with
these obstacles, the way out is to use the concept of harmonization (Taufiqurrahman).

Harmonization is a process to avoid conflict and produce balance. Harmonization is
more directed at changes in existing rules so that harmony arises. All can be achieved through
national international agreements or the supranational institutions' terms of reference. The main
purpose of harmonization of the law is to seek uniformity or meeting point of the fundamental
principles of the various legal systems that exist (Adolf, 2005).

Harmonization efforts against international treaties or conventions are not easily
enforced within a country. This gets opposition from the thinking of particularist groups. As it is
known that there are 2 (two) thoughts, namely universalist and particularist. Manfred B. Streger
classifies each as a protectionist universalits and a particularist protectionist (Steger, 2003). Elly
Erawaty uses the universal nationalistic and humanistic term (Elly Erawaty). The universalists
stated that international law should be oriented to ensure uniform results. Uniformity can be
achieved through equality between foreign law and the law of the receiving country. While the
particularists want harmony between the substantive rules of foreign law and the general policy
of the receiving country. The public policy of the receiving country is expected to apply directly
in the application of its laws and the determination of the application of foreign laws.

According to the particulars, uniformity and equality are only the second goal
(Taufiqurrahman). The argument is influenced by the thinking of Francis A. Gabor in relation to
the thoughts of the universalists and particularists as follows:

Universalists argue that the rules of conflict should apply to the sam matter whatever jurisdiction the state
exercises. To achieve this uniformity, the authors have tried to formulate multilateral rules on conflicts of law,
based on factors connecting foreign law and lex fori. In other words, equality is to be achieved. The specialist
believes that the rules on conflicts must be closely harmonized with the rules of substantive law and the forum
countries' general policies. Forum state conflict rules are part of State law and should comply with its policies. The
forum state's social policies should direct and determine the applicability of its laws and its enforceability and the
applicability of foreign law. In conflict of law cases, uniformity and equality are only secondary goals (Francis A
Gabor dikutip dari Taufigurrahman, Op.Cit., h.171).

From this contradictory view, Taufiqurrahman offers a middle ground which is a
convergence between universalist and particularist views by building a new argument in the
form of Paradigm of Universalistic Particularism in the context of economic law reform in
Indonesia as conveyed “The universalistic-nationalist paradigm emphasizing national interests
and objectives without ignoring international community momentum can be used in Indonesia as
a framework for international trade reform efforts.” (Taufiqurrahman, 2014).

By using the concept offered by Taufiqurrahman, Indonesia can harmonize regulations in
the capital market by adopting the principles developed by the WTO. In relation to the field of
capital market that is part of the financial services industry, it is mandatory to apply the principle
of National Treatment. But what needs attention is not to abandon the concept of economic
democracy that is aspired to be the foundation of economic development as mandated by the
constitution. Thus, all harmonization efforts should refer to the national interest in accordance
with the functions and objectives of the development of capital markets as a tool of
democratization of ownership of companies and expand public participation to own shares as an
effort to equalize income as the main objective of economic democracy.
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CONCLUSION

Based on the findings in this study explaining the differences from previous results, the
difference in this study lies in the object of research in Indonesia which is based on the 1945 law
and Pancasila and becomes a member of the WTO, further clarifying the direction and legal
policies in Indonesia, especially in the field of capital markets which more responsive to changes
in the global era. To address this, Indonesia needs legal development in the economic field by
taking into account the need for a balance between the legal system, the economic system, and
the political system. This is to realize economic democracy which is the ideals of the nation in
accordance with the constitution.

In the context of legal development in the capital market sector, it can be done through
harmonization of laws and regulations in the capital market sector so that there is harmony and
seek uniformity or common ground for fundamental and universal principles. However, what
must be considered in the harmonization effort must refer to the national interest in accordance
with the functions and objectives of capital market development as a means of democratizing
company ownership and expanding public participation in owning shares as an effort to equalize
income. Conceptually, we can use the concept of a universalistic particularism paradigm that is
oriented towards national goals and interests, although without neglecting the dynamic
development of the international community in the capital market sector.

Limitations of Research and Suggestions

The limitation in this study lies in the results of the research findings where the
researcher is only guided by the law relating to the research topic and reviews the results of
previous research. Suggestions for further researchers, can change the research method to
quantitative, so that the findings become more accurate supported by statistical data. Researcher
can then use the measurement method as well as the period estimates are different from this
study so that different results can be found with the findings.
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