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ABSTRACT

Abuse of power and arbitrary actions by authorities has always been a universal
phenomenon, which was developed through various methods of monitoring. It is widely
recognized in both the Parliamentary and Presidential government systems. Particularly, the
impeachment method developed in presidential countries with respective characteristics.
Furthermore, it depends on the historical background and the purpose of establishing
impeachment institutions as stipulated in the constitution of each country. Indonesia and the
Philippines with the presidential system recognize impeachment as a method of monitoring and
limiting the powers of the authorities. However, the impeachment model adopted in these
countries has different characteristics. A three-step and two-step impeachment model was used
by Indonesia and the Philippines respectively. Besides, Indonesia applies a combination model
of political and juridical justice, while the Philippines only use a political justice model. In
addition, a similarity also existed between these two countries' impeachment models. It exists in
terms of the limited reasons for the impeachment of the President/Vice President as stipulated in
their respective constitutions.
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INTRODUCTION

Discourse on impeachment deals with the system of monitoring and limiting power,
which is used to manage and conduct the nation's interests as a state-forming subject. This is
based on the formation of laws and regulations as the prerogative of the state (Strong, 1966).
Law and statutory regulations are guidelines used by the state administration practice to
legitimately conduct the nation's interest. In this context, power always has a positive meaning
for the state and the administration practice. However, its ideal function as an instrument for
managing the nation's interests does not always come up in reality. It also can be employed for
personal, family, or group interests as a form of abuse and arbitrary actions resulting in
violations of citizens' and human rights as unresolved issues. This problem is a "disease"” that
arises in the practice of public administration whenever there is no restriction of power.

Abuse of power and arbitrariness by authorities remains a universal phenomenon since
the age of Plato and Aristotle (Rapar, 2010). It also occurred in the XVII century in France
during the Montesquieu era (Azhary, 1995). During the reigns of Hitler and Stalin, the same
phenomenon resulted in violations of human rights (Steven, Jason & Abrams, 1997). In the
contemporary era, it occurred in Yugoslavia and resulted in violations of human rights (Steven
Ratner et al., 1997). Similarly, this problem also occurred in the African continent (Arinanto,
2005). In Asia, it was experienced during the era of President Ferdinand Marcos in the
Philippines, (Bresnan, 1988). It results in violations of citizens and human rights (David &
Fernquest, 2018). Furthermore, it occurred in Indonesia in the era of the authoritarian New
Order regime for 32 (thirty-two) years during Suharto's leadership (Subekti, 2008). These are
evidence of abuse of authority and arbitrary actions as universal phenomena in human life.
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Various methods of monitoring and limiting power have been developed to prevent
abuse of power and arbitrariness since ancient Greece (Zoelva, 2011). One of them is the
impeachment methods (Black Law Dictionary, 1991) used for controlling and limiting power in
a check and balance frame (Hufron, 2018). While the adoption model adopted in Indonesia and
the Philippines became the subject of discussion. Both countries have developed impeachment
methods after changing their respective constitutions. Indonesia amended the 1999-2002
constitution and the Philippines in 1987 after passing through the era of arbitrary authoritarian
rule regimes. Indonesia also experienced an era of authoritarian government regimes during the
Soeharto era and the Philippines during the Ferdinand Marcos era. Therefore, the motive for
conducting a comparative study on the constitution of the Indonesian and Philippine
impeachment model as a method of controlling and limiting power was two reasons. The first is
the similarity of the government of the two countries, i.e., the Presidential system. The second is
the similarity of the past experiences of the two countries under authoritarian regimes. However,
the similarity of these two aspects does not necessarily mean that the two countries have the
same characteristics in the impeachment model. They developed attributes of impeachment
models that contain similarities and differences in the perceptions of the two nations towards
efforts to prevent the phenomenon of abuse of power and arbitrary actions.

Legal Issue (Legal Problem)

The legal questions are the similarities and differences between the impeachment method
applied in these countries to limit and control the powers of officials within the framework of
the Presidential government system.

Research Method

This study applied the juridical-normative study method with a constitutional
comparison approach. It examines positive legal norms collectively with relevant legal
principles and doctrines. Furthermore, the comparative constitutional approach is limited and it
deals with impeachment institutions as a form of limitation and supervision of power in the
context of the check and balance system.

Various State Power Limitation Systems

Lord Acton's phenomenal political argument says, "Power tends to be corrupt, absolute
power is corrupt absolutely!" This is affirmed by various occurrences of abuse of power and
arbitrariness, which result in violations of human and citizens' rights. It occurs in the reality of
state administration practices in several countries, as stated previously. Consequently, each
country endeavors to develop methods of monitoring and limiting power with its respective
characteristics, aiming to bring about a democratic government regime based on the law that
respects human dignity. It reflects the response of each state (nation) to abuse and arbitrary
phenomenon that will always appear when there is no limitation and supervision to the ruler's
authority.

Various methods of monitoring and limiting power have been developed since ancient
times. This was evident in Plato's assumption using a meta-juridical approach as a model of
monitoring and limiting authority. It was further stated that the ruler's morality is the main basis
for supervision and limitation of power. It can be formed based on a systematic and tiered
educational system of potential rulers. Commenting on Plato's approach, John Alder says, "In his
most famous work, The Republic, written in the third century BC, Plato's solution to the
problem of ensuring just government was to train a special corps of philosopher-kings with no
other agenda but to rule." (Alder, 2002) However, the method was ineffective in reality and
therefore making Aristotle take a different approach. He developed the idea of controlling and
limiting power from a juridical perspective after conducting a comparative study of the
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constitution of the Greek city-states. In addition, there is a starting point from the principle of
governance based on the constitution called politeia. This idea became the roots of modern
constitutionalism developed by writers such as John Locke, Montesquieu, Immanuel Kant,
Julius Stahl, and others.

The first method of monitoring and limiting power developed by humans in modern
times is the separation (legislative, executive, and federative) pioneered by John Locke (John
Alder, 2002). It was developed and modified by Montesquieu into Trias Politica doctrine.
Furthermore, it teaches the absolute separation of legislative, executive, and judicial powers in
terms of institution and function and becomes a famous separation of powers doctrine at a later
time. This method was modified by the American nation with that of checks and balances
(Daniel Hall, 1997) which intends to build a balance in the context of the state organs relations
within the framework of the state power organization. This mechanism is implemented in
various systems, methods, or various countries, and may also be applied as mutual monitoring
and balancing within each branch of power. For example, in the legislative branch, checks and
balances are reflected in symmetrical or a-symmetric systems of strong bicameral
representation.

First, the check and balance method are applied in a limited manner within the legislative
power environment, and it appears in the bicameral representation system between the first and
the second chamber. The resulted representation system is strong, medium-strength, and weak
bicameralism variants (Lijphart, 2004). Other authors have developed the theory of symmetric
and a-symmetric bicameral representation (Purnomowati, 2005). In the symmetric bicameral
system, the powers of the first and the second chamber are relatively equal. Meanwhile, in an a-
symmetric bicameral system, the first and the second chamber have relative unequal power.

Second, the method of checking and balancing the executive and legislative powers. The
implementation deals with the context of laws formation by granting veto power to the executive
body to reject bills submitted by the legislature (Hall, 1997) and they can veto a bill that
originates from the legislative initiative. However, the President's veto can be canceled when the
majority of Congress members approve it, such as in America.

Third, the check and balance method in the relationship between judicial and legislative
powers. This leads to a judicial review method of limiting and controlling authorities in the
context of checks and balances (Barendt, 2008). Judicial review is a method of monitoring and
limiting legislative power by the judicial body (power) (Mauro Cappelletti, 1991). In addition,
Mauro Cappelletti stated the urgency as follows". . . available to a country wishing to restrain
the arbitrary exercise of governmental power” (Capuletti, 1991). It aims to examine the
legislative body's products that contradict the constitution, maintaining the hierarchy integrity of
statutory regulations.

Fourth, the check and balance method in the relationship between legislative power with
executive and judicial powers, called impeachment. It is a method of monitoring and limiting
public officials by the legislature to prevent abuse of power and arbitrariness. This method is
based on the principle of legislature supervision on public officials of judicial and executive
powers. Daniel E. Hall made his comments regarding the impeachment of the United States
constitutional system as follows: “As a check on both the President and the Judiciary, Congress
holds the power of impeachment” (Hall, 1997).

Impeachment is an indictment against a public official such as the President/Vice
President or others that are suspected of committing a criminal and offensive act, not meeting
the requirements stipulated in the constitution. It also covers violations against the provisions of
the law, and this can result in the dismissal of officials during terms of office. Impeachment
institutions are commonly known in various government systems. In the British parliamentary
system, it has different characteristics from the Presidential (Soimin, 2019) and in the
government; it begins with a political perspective. For example, the British constitution is
guided by the parliament supremacy doctrine (Wheare, 1966) and in this context, the power
(sovereignty) of the people is executed by the institutions (Parliament), which consists of the
House of Representatives and the Lords. The authority for impeachment rests with the House of
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Representatives. Meanwhile, the competence to make a decision is on the House of Lords. These
two chambers are the holders and implementers of the people's sovereignty, and it is the most
extensive British impeachment model within the framework of the parliamentary system. All
public officials can be subject to impeachment, including royal employees, court officials, as
well as ordinary people (Hamdan Zoelva, 2011). This reflects the scope of supervision and
limitation exerted by Parliament over public officials in the British Parliamentary government
system.

Impeachment institutions are also well-recognized in the Presidential government
system, such as in the United States (Soimin, 2009). In this system, the method originates from a
juridical perspective. Besides, it also has several variants that are categorized into 3 (three)
broad types. First is the United States impeachment model, which is the broadest category in the
presidential government system. It can be subjected to public officials including the
President/Vice President, Supreme Court Justices, and others (Hall, 1997). Second is the
Philippine impeachment model as a moderate category since the object is more limited than the
United States. The third is the Indonesian model as a limited category because it is only imposed
on the President/Vice President. Within the framework of the Presidential government system,
Indonesia and Afghan impeachment models as limited categories are very similar (Hufron,
2018). In addition, South Korea, Lithuania, Germany, and other countries employ impeachment
methods with a more limited scope than America. Its institutions are developed by each country
as an instrument to prevent and overcome the abuse of power by the authorities (Yudho, 2005).

E. Characteristics of Indonesia and the Philippines Impeachment Model
Characteristics of the Indonesian Impeachment Model

Indonesia is a constitutional state that is regulated by Article 1 paragraph (3) of the 1945
Constitution, "The State of Indonesia shall be a state based on the rule of law." Within the
framework of a rule of law following Pancasila as the foundation of the country's philosophy.
Indonesia implements a presidential government system like America and the Philippines. The
President, assisted by the Vice President, is the head of state as well as the head of government.
The term of office of the President/Vice President is fixed for 5 five years or a fixed executive
system. After one term, both may be re-elected for only 1 (one) term of office. Based on this
system, the President/Vice President has a strong position to birth the abuse of power and
arbitrary actions. After the constitutional amendment, Indonesia developed impeachment
institutions. It aims to strengthen the juridical reasons for monitoring and limiting the powers of
the President/Vice President by the legislature. These controls and restrictions aim to strengthen
the presidential government system as required by the 1999-2002 constitutional amendments.

In the Indonesian presidential government system, impeachment can be conducted
against the President/Vice President for several limitations reasons, as stipulated in Article 7A of
the 1945 Constitution. This includes treason against the state, corruption, bribery, other serious
crimes, disgraceful acts and proven to no longer meet the requirements as President. The
restrictions reduce the efforts to overthrow the President/Vice President during the term of office
through impeachment for political reasons, such as in the Soekarno and Abdurrahman Wahid
Era. These two presidents resigned due to the reproach mechanism preceding the amendment of
the constitution for political reasons which erupted in the MPR. In the amendment according to
the constitution, complaints to the president/vice-president needs to be decided in a plenary
session of the DPR, in which 2/3 of the members participate as a quorum condition. When the
requirements of the trial quorum are fulfilled, the indictment should be approved by 2/3 of the
DPR members at the plenary session.

After obtaining the approval, the indictment will be sent to the Constitutional Court to be
examined, tried, and decided for no later than 90 (ninety) days after being received. The
Constitutional Court has three options for ruling on the DPR's indictment, i.e., Firstly it declares
the petition unacceptable when the requirements are not fulfilled. Secondly, it accepts the DPR's
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request because they believed that the President/Vice President was proven to have violated the
law or a disgraceful act, or does not meet the requirements as President/Vice President. Thirdly,
the Constitutional Court rejects the DPR's application because the President/Vice President is
not proven to have violated the law or act disgracefully or does not fulfill the requirements
stated in the constitution (Compare with Marzuki, 2010). One of these possibilities will occur in
the Constitutional Court trial.

When the Constitutional Court has an opinion that the President/Vice President proven to
have violated the law or a disgraceful act or does not meet the requirements as President/Vice
President, the DPR will immediately hold a plenary session aimed at forwarding the decision of
the Constitutional Court to the MPR. After receiving the Constitutional Court's decision, the
MPR will conduct a trial no later than 30 (thirty). As a quorum requirement, the MPR session
needs to be attended by 3/4 (three quarters) of the members. When the requirements are met, the
MPR can convene to decide the verdict on the Court decisions. The verdict may follow the
approval of 2/3 of the MPR members present at the court. The decision regarding the DPR
indictment is not binding on the MPR. Therefore, MPR can make decisions following its
considerations from a political point of view. The MPR court is not a juridical trial but rather a
political one.

Two possible decisions will emerge from the MPR court. First, the President/Vice
President is dismissed based on the DPR's accusations, which has been proven in the
Constitutional Court trial. Second, the MPR refuses to dismiss the President/Vice President,
even after the Constitutional Court has proven the DPR's accusations. Although, these rejections
are decisions made based on political considerations, and when the MPR does not dismiss the
President/Vice President under proven charges, then, the dismissal during the term of office
based on the impeachment method is determined by a political trial.

Characteristics of Philippine Impeachment Model

The Philippines is a unitary state under a democratic, constitutional republic, and
presidential representatives like the United States and Indonesia. According to its 1987
Constitution, the President is the head of the government and serves for 6 (sSix) years (fixed
executive system) for one term. The President is assisted by the Vice with the same length of
service. Based on the principle of the fixed executive system above, both of them have a strong
position, which has the potential to bring back an authoritarian regime like in the President
Marcos era (Purnomowati, 2005). This concern encourages impeachment institutions to be
developed in the 1987 Philippine constitution, and after the 1987 amendment, this method was
emerged in the Philippines to build a democratic government regime like in Indonesia.
Furthermore, democratic governance is intended to be realized by developing methods of
monitoring and limiting the power of the President/Vice President and other public officials by
the legislative body (House of Representative and Senate). The dark story of the Filipinos during
the authoritarian regime of Ferdinand Marcos should not be repeated after the 1987
constitutional amendment. In consequence, the power of public officials such as the President,
Vice President, Supreme Court Justices, Judges, and Ombudsman needs to be placed under the
supervision of the legislative body.

In the context of the fixed executive system, the President/Vice President may be
dismissed during the term of office based on reasons regulated by the constitution. Under Article
11 paragraph (2) of the 1987 Philippine Constitution, the scope of impeachment includes public
officials, i.e., President/Vice President, members of the Supreme Court, members of the
Constitutional Commission, and ombudsman. In the Philippines impeachment model, there are
several reasons for proposing impeachment against the President/Vice President and other public
officials. In addition, this study also states several grounds for impeachment. These include
culpability of the constitution, treason, bribery, graft, corruption, other high crimes, and betrayal
of public trust. The state organ authorized to apply for impeachment in the House of
Representatives (Article 12 paragraph 3 paragraph 1 of the 1987 Constitution). Impeachment
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articles should be approved by 1/3 (one-third) of the House of Representatives members (Article
12 Paragraph 3 of the 1987 Constitution). Following this reason, the indictment was submitted
by the House of Representatives to the Senate, which is a state organ that has the authority to
judge and decide charges against the President/Vice President or other public officials. The
Senate session is chaired by the Chief Justice of the Supreme Court and does not have voting
rights in decision-making. The decision to accept or reject the charges should be approved by
2/3 (two-thirds) of the members of the Senate. When the indictment is supported by only less
than 2/3 (two-thirds) of the members of the Senate, impeachment is declared unacceptable. On
the contrary, when supported by 2/3 (two-thirds), impeachment can be accepted and the accused
public official will be dismissed immediately. The decision produced by the Senate relates only
to termination of office, and they can also be held accountable and prosecuted under the law.

Analysis

The presence of impeachment institutions in Presidential government systems such as
Indonesia and the Philippines is part of a mechanism for monitoring and limiting the power of
public officials. It prevents the abuse of power and arbitrary actions such as in the authoritarian
regime of Soeharto and Ferdinand Marcos. The method used remains part of the check and
balance mechanism between legislative power with executive and judicial authorities. After the
constitutional amendment, these two countries developed impeachment as a method of
monitoring and limiting the powers of the President/Vice President and other public officials.
However, in several aspects, the characteristics of the impeachment models are different despite
the same past and government system. These differences demonstrate that different models of
impeachment can be used in the Presidential government. In the context of the comparison
between the Indonesian and Philippine models, the aspects of impeachment compared consist of
object, reasons, and mechanism (Foreword by Asshiddigie on Yudho, 2005) and they are the
most important aspects.

In the Indonesian impeachment model, public officials to be impeached are very limited,
i.e., the President and Vice President. Public officials in judicial and legislative powers such as
Supreme Court Justices, Constitutional Court Judges, Attorney General, Chief of Police,
Members of DPR, Ombudsman Commissioner, Commissioner of KPK, Commissioner of KPU,
Commissioner of Judicial Commission, and others are not included. Therefore, the Indonesian
model is very limited when compared to the Philippines and the United States. The
impeachment method of the Philippine model includes broader public officials than Indonesia,
i.e., the President and Vice President, Supreme Court Justices, Constitutional Commission
Judges, Ombudsman officials (Article 11 paragraph (2) of the 1987 Philippine Constitution
provides that, "The President, Vice President, the Members of the Supreme Court, the Members
of the Constitutional Commission and the Ombudsman may be removed from office on
impeachment for, and conviction of, culpable violation the Constitution, treason, bribery, graft,
and corruption, other high crime, or betrayal of public trust.") However, the impeachment object
of the United States model is more extensive since the President, Vice President, Chief Justice,
and all public officials are included (Article 2 paragraph (4) of the United States Constitution
regulates, "The President, Vice President and all civil Officers of the United State of America
shall be removed from the office on impeachment for and conviction of Treason, Bribery of the
High Crime and Misdemeanors.”) The scope differences above reflect the thoughts of each
nation regarding the abuse of power and arbitrary actions. These phenomena can occur in the
practice of public administration, which should be placed under the control of the legislator.

The limitation of the impeachment object in the Indonesian model implies a restriction
on the authority of the DPR (House of Representatives) to supervise and restrain the power of
public officials. They only place the President and the Vice President on supervision. Therefore,
other public officials are free from the supervision and limitations of the legislature. In contrast,
these public officials also play an important role on the ground that the possibility of committing
abuse of power, arbitrary acts, and violations of the law is created. Such conditions open up

6 1544-0044-25-S2-38

Citation Information: Sibuea, H.P., Hosnah, A., & Wijanarko, D.S. (2022). The comparisons of Indonesian and Philippine
impeachment models in the presidential government system. Journal of Legal, Ethical and Regulatory Issues, 25(S2), 1-10.



Journal of Legal, Ethical and Regulatory Issues Volume 25, Special Issue 2, 2022

opportunities to commit an abuse of power, arbitrary actions, violations of the law, disgraceful
acts, etc. An example is the case of the Chief Justice of the Constitutional Court, Akil Mochtar
that was involved in corruption and bribery cases (Asshiddigie, 2015).

In the Philippine impeachment model, the authority of the House of Representatives to
supervise public officials has a wider expanse than Indonesia but is more limited than the United
States. In the Philippine constitution, public officials are under the supervision of the legislature
through an impeachment mechanism. It implies that their supervisory function covers a wider
area than the Indonesian Parliament. Therefore, the broader object of impeachment has a greater
potential to prevent possible abuse of power, arbitrary actions, corruption, lawlessness,
disgraceful acts, etc. Furthermore, it provides a greater chance of preventing public officials
from committing these violations. The Philippine impeachment model remains moderate when
compared with the limited Indonesian and broad American models. In the context of the object
scope, the differences in the impeachment method between the Indonesian and Philippine
models are obvious as described above.

The Indonesian and Philippine impeachment models provide limited grounds for
impeaching the president and vice president or other officials enshrined in constitutions.
Therefore, political factors as grounds for impeachment can be minimized, since the
President/Vice President is not disrupted in governing the state. Besides, in their impeachment
method, the criminal act of bribery is a common reason for impeaching the President/Vice
President However, another reason differs from each other. In the Indonesian model, the reason
is the unfulfilled requirements as President/Vice President. Meanwhile, in the Philippine model,
it refers to a betrayal of public trust, and it is similar to the case in the United States, which is
still being debated. The Indonesian impeachment model recognizes 2 (two) kinds of reasons for
impeachment, i.e., legal and non-legal reasons (Compare with Zoelva, 2005). This category
consists of reasons for violating the law (against law and constitution) and the President’s
incapacity (Zoelva, 2011). Similarly, in the impeachment model of the Philippines, reasons for
impeachment also consist of legal and non-legal reasons. (See Article 11 paragraph (2) of the
1987 Philippine Constitution.) Similarities and differences in the methods of Indonesian and
Philippine models regarding the impeachment reasons have been described in the explanation
above.

The mechanism of the Indonesian impeachment model applies a three-step method and
the state institution that plays a predominant role in the DPR. However, this role does not merely
relate to the juridical dimension, and as an institution, this DPR role is far more important from a
political aspect. The constitutional provision which gives the DPR the power to prosecute may
be sterile for political reasons. This is due to the configuration factor of the dominant political
power in the DPR, (Compare with the opinion of M. Laiza Marzuki, 2020) and when it reflects
the dominance of political parties' coalition supporting the President/Vice President, the quorum
of 2/3 (two thirds) of DPR members as a prerequisite for impeachment is unlikely to be
achieved. The coalition will make various efforts to obstruct the achievement of the quorum of
2/3 (two-thirds) of DPR members. Therefore, political trials based on legal reasons stipulated in
the constitution are likely to not be held. For example, the power of a coalition of political
parties supporting President Jokowi that controls the DPR makes impeachment impossible with
quorum requirements. Sofyan Hadi made the following comments: “The DPR process is a
political battle between groups that support and those that do not support the government, or
likewise, a battle between groups that agree to impeachment and those that disagree In such
conditions, it cannot be denied that the political power in the parliament will greatly determine
when a President and/or Vice President can be impeached or not. Therefore, the role of the
majority is very decisive and more prominent in every decision making)” (Hadi, 2016).

The impeachment model developed in the Philippines is different from Indonesia since it
uses a two-step process. The state organs that play a role are the House of Representatives and
the Senate, which are political institutions. According to Article 11 paragraph (3) of the 1987
Philippine constitution, the authority to impeach the President/Vice President or other public
officials rests with the House of Representatives. This authority can be exercised after obtaining
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approval from 1/3 (one-third) of the House of Representatives as a quorum requirement.
However, this quorum will not be easily achieved when political parties that support the
President-Vice President control the House of Representatives (The number of members of the
Philippine House of Representatives is 214 (two hundred and fourteen) people with a multi-
party system so that it is not easy to reach the quorum of 1/3 (one third) of the HOR members.)
since the Philippines’ party system is multiparty, it is always difficult to reach an agreement
between all political parties. Some of the major political parties in the Philippines are Lakas,
National People Coalition, Struggle of Filipino Democrats, Liberal Party, and others.
Furthermore, when a coalition of supporting political parties of the President controls the House
of Representatives, the agreement of impeachment is difficult to execute. As a legal mechanism,
it can only be conducted when a coalition of political parties that do not support the
President/Vice President are in control. Consequently, political trials based on the reasons
mentioned in the constitution do not run easily and smoothly since the political configuration
affects the institutions of the impeachment process. The same conditions as in Indonesia will
occur in the trial of the Philippine House of Representatives. Meanwhile, political parties that
support the President/Vice President will try to prevent the quorum of 1/3 (one third) of the
members of the House of Representatives, thwart the impeachment process. This political
configuration is one of the factors that has led to a small number of the President/Vice President
of the Philippines being dismissed through the impeachment mechanism. President Joseph
Estrada was the first President of the Philippines to be impeached under the provisions of the
1987 Constitution (Hufron, 2018).

In the Indonesian impeachment process, the role of the Constitutional Court is very
important since it determines the dismissal of the President/Vice President during the term of
office, and in this process, does not refer to being put on trial. The Constitutional Court only
examines, assesses, and decides the reasons for impeachment, while the judicial process in the
Constitutional Court should be purely juridical. Therefore, the reasons for the impeachment of
the President/Vice President should refer to the 1945 Constitution and law. The involvement of
the Constitutional Court in the impeachment process is evident to affirm the principles of the
Indonesian state as a rule of law based on Pancasila. Hamdan Zoelva, the former Chairman of
the Indonesian Constitutional Court said, “The impeachment forum in the Constitutional Court
is legal. This forum is intended to protect the upholding of rule of law principles that respect
the principles of the rule of law, among others, the principle of due process of law, the principle
of equality before the law, and the principle of impartial justice in the impeachment of the
President) (Zoelva, 2011). Besides, the Constitutional Court functions to reduce political reasons
and tension for the impeachment). The Indonesian people can rely on the Constitutional Court to
conduct a process of assessing and examining the reasons for the impeachment of the DPR
based on juridical considerations and not political motives. The presence and involvement in the
impeachment process are evident in an institution that strengthens the position of the
President/Vice President in the presidential government system.

Furthermore, the role of the Constitutional Court in the impeachment process will be
very prominent in the frame of various political configurations that cannot result in the
domination of supporting parties of the President/Vice President in the DPR. In the various
configurations of political power, the role of the Constitutional Court in the impeachment
process is very important. When there is no domination of political parties in the DPR, the
requirement for a quorum of 2/3 (two-thirds) as a prerequisite for impeachment will be achieved
more easily. However, a different condition will occur when the DPR is dominated by political
parties that support the President/Vice President. In Indonesia, the impeachment process can be
continued up to the Constitutional Court only when the obstacle from dominating political
parties can be overcome. This is evidence of the very important role of the DPR in the
impeachment process.

When the approval requirements quorum problem of 2/3 (two-thirds) of DPR members
can be passed, the Constitutional Court will convene to assess and examine the reasons for the
impeachment. Only 2 (two) possible events will occur when the impeachment process reaches
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the Constitutional Court, i.e., the Court assesses the reasons for impeachment under the 1945
Constitution and the law on the ground that impeachment can be continued to the MPR. It also
considers the reasons for impeachment are not appropriate with the 1945 Constitution and laws
since it cannot be continued until the MPR. Then, there are 3 (three) possible variants of the
Constitutional Court decision regarding impeachment against the President/Vice President. First,
the decision states that the impeachment petition cannot be accepted because it does not meet the
requirements as stipulated in the constitution (Yudho, 2005). Second, the reason for the
impeachment is true when the President/Vice President is proven to have committed the alleged
action. Third, the petition is rejected because the President/Vice President is not proven to have
committed the claimed accusation.

At the occurrence of the second possibility, the DPR's accusations against the President
will proceed to the MPR, where an independent decision out of the Constitutional Court will be
made. They can approve the Constitutional Court decision and dismiss the President/Vice
President. However, they can also make decisions that contradict the Constitutional Court and
do not dismiss the President/Vice President. Furthermore, the influence of the political
configuration plays an important and decisive role in the impeachment process of the MPR.
When controlled or dominated by a political party that supports the President/Vice President, the
MPR will not dismiss the President/Vice President even though the Constitutional Court agrees
to the reasons for the impeachment. In the context of the explanation stated above, Nadir made
the following comments, "The impeachment of the President during the term of office will be
determined by the political forces that support him even though there is the involvement of the
Indonesian Constituent Court. However, the involvement of the Constitutional Court is limited
to an obligation, not an authority. . .)” (Nadir, 2012).

The impeachment mechanism as regulated in the 1945 Constitution proves that
Indonesia's model is a judicial process in political institutions or based on legal reasons. When
the MPR makes a decision that contradicts the Constitutional Court decision, the intervention
and role of the Constitutional Court in the impeachment process may be insignificant. The
majority political power in the DPR and MPR determines the fate of the President/Vice
President as a subject of impeachment. At the occurrence of this possibility in the reality of state
administration practices, the objectives of monitoring and limiting power in a rule of law will
not be achieved. Reasons for violating the law and other reasons that are accused of the
President/Vice President will be resolved politically. In the framework of a rule of law,
violations of the law and other reasons should be resolved by the judiciary through the
Constitutional Court (Nadir, 2016). Legal violations that are resolved by the judicial court are
more useful for Indonesia instead of the political process, from the aspects of politics, costs,
government stability, economy, and others.

The Philippine impeachment method does not involve the Constitutional Court in the
process of impeaching public officials. The process is more straightforward since the House of
Representatives and the Senate are involved. In Indonesia, the reasons for impeachment with the
approval of 1/3 (one third) of the House of Representatives members are submitted to the
Senate. Thereafter, the Senate will convene to determine the decision to impeach the
President/Vice President or other public officials. The decision to accept or reject the accusation
of the House of Representatives is conducted by 24 (twenty-four) Senators. The reason for
impeachment can be approved with the approval of 3/4 (three quarters) of the Senate. When they
agree with the reasons for the impeachment proposed, the President will be dismissed during the
term of office. The Senate ruling only concerns dismissal during the term of office. Other legal
aspects that arise as a consequence of impeachment are held accountable by the President/Vice
President or dismissed public officials. There are only 2 (two) variants of the Senate decision,
namely approving the reasons for the impeachment of the House of Representatives and as a
consequence, the President/Vice President or other public officials are dismissed or rejecting the
reasons and allowing the public official concerned to remain in office.
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CONCLUSION

The explanation of the impeachment process above results in several conclusions. First,
in the Indonesian model, it is a constitutional court process that is political and judicial. It has
elements of justice, i.e., the judicial process of the Constitutional Court. Therefore, the
impeachment on the Indonesian model can be called a combination of political and juridical
justice. However, in the Philippine model, the impeachment mechanism is a constitutional and
political court process, regardless of legal reasons. Second, as a political court or a combination
of political and juridical courts, the dominant factor in the power of supporting parties of the
President/Vice President in representative institutions has a very decisive role. Furthermore, the
power domination factor determines the beginning and end of the impeachment process in both
the Indonesian and Philippine models. Third, the Indonesian model with a three-step
impeachment process is more complicated than Philippine, which is only a two-step process.

REFERENCES

Azhar. (1995). Indonesian state of law juridical analysis of its elements. Jakarta: University of Indonesia.

Asshiddigie, J. (2015). Judicial ethics and constitutional ethics new perspective on the 'rule of law and the rule of
ethics & constitutional law and constitutional ethics.' Jakarta: Sinar Graphic.

Arend, L. (2004) (ed.). Parliamentary versus presidential government. New York: Oxford University.

Arinanto, S. (2005). Human rights in political transition in Indonesia. Jakarta: Faculty of Law, University of
Indonesia, 2005.

Campbell, B.H. (1991). Black's law dictionary: Definition of the terms and phrases of American and English
Jurisprudence, Ancient and Modern, St. Paul, Minn: West Group.

David, T., & Jon, F. (2018). Governing through killing: The war on drugs in the Philippine. Asian Journal of Law
and Society, Cambridge University Press and KoGuan La School, Shanghai, Jiaong Tong University.

Daniel, H.E. (1997). American constitutional law, cases, and commentary. USA: Delmar Publishers.

Eric, B. (2008). An introduction to constitutional law. London: Clarendon Law Series, Oxford University Press.

John, A. (2002). General principles of constitutional and administrative law. New York: Palgrave MacMillan.

John, B. (1988) (editor). The Philippine crisis of the Marcos period and its collapse (Gramedia, Jakarta, 1988).

Mauro, C. (1971). Judicial review in the contemporary world. USA: The Bobbs-Merril Company Inc.

Hufron. (2018). Dismissal of the president in Indonesia between theory and practice. Yogyakarta: Laksbang
Pressindo.

Hadi, S. (2016). Impeachment of the President and/or Vice President (Comparative Study Between Indonesia, the
United States and the Philippines), Journal of Legal Studies, 12, 23.

Marzuki, M.L. (2010). Impeachment of the president/vice president according to the 1945 constitution. Jakarta:
Journal of the Constitutional Court Number 7 Volume of 2010.

Nadir. (2012). The dilemma of the constitutional court decision vs. Political power in the impeachment of the
president. Journal of the Constitution, 9(2).

Purnomowati, R. (2005). Implementation of the bicameral system in the Indonesian Parliament. Jakarta:
RajaGrafindo Perkasa.

Report, J.H. (2010). Political philosophy of plato, aristotle, augustine, machiavelli. Jakarta: RajaGrafindo Perkasa.

Steven, R., & Jason, S. (1997). Accountabilty for human rights atrocities in international law beyond the
nuremberg legacy, accountability for crimes against human rights in international law (Translated: BE
Wibodo, Elsam Jakarta Oxford and New York: Oxford University Press.

Soimin. (2009). Impeachment of president & vice president in Indonesia. Yogyakarta: Ull-Press, 2009.

Strong, C.F. (1966). Modern political constitution. London: The English Language Book Society and Sidgwick &
Jackson Limited.

Subekti, V. (2008). Drafting a transitional constitution for the struggle of interests and thoughts in the process of
amending the 1945 Constitution. Jakarta: Rajawali Pers, 2008.

Wheare, K.C. (1966). Modern constitution. London: Oxford University Press, 1966.

Yudho, w. (2005). Impeachment mechanism and procedural law of the constitutional court Jakarta, Konrad
Adenauer Stiftung and Konpress.

Zoelva, H. (2005). Impeachment of the president, reasons for the criminal act of dismissing the president according
to the 1945 Constitution. Jakarta, Konpress.

Zoelva, H. (2011). Impeachment of the president in Indonesia. Jakarta: Sinar Graphic.

Received: 30-Dec-2021, Manuscript No. JLERI-21-9163; Editor assigned: 02-Jan-2022, PreQC No. JLERI-21-9163(PQ); Reviewed: 14-Jan-
2022, QC No: JLERI-21-9163; Revised: 23-Jan-2022, Manuscript No. JLERI-21-9163 (R); Published: 30-Jan-2022

10 1544-0044-25-S2-38

Citation Information: Sibuea, H.P., Hosnah, A., & Wijanarko, D.S. (2022). The comparisons of Indonesian and Philippine
impeachment models in the presidential government system. Journal of Legal, Ethical and Regulatory Issues, 25(S2), 1-10.



https://www.sciencepublishinggroup.com/journal/paperinfo?journalid=306&doi=10.11648/j.ijls.20200303.17
https://www.legalserviceindia.com/article/l186-Constitutional-Morality-And-Judicial-Values.html
https://www.legalserviceindia.com/article/l186-Constitutional-Morality-And-Judicial-Values.html
https://search.informit.org/doi/abs/10.3316/agispt.20025415
https://apcss.org/Publications/Edited%20Volumes/RegionalFinal%20chapters/Chapter12Bhakti.pdf
https://books.google.co.in/books/about/Black_s_Law_Dictionary.html?id=LqH24dwKIsUC&redir_esc=y
https://books.google.co.in/books/about/Black_s_Law_Dictionary.html?id=LqH24dwKIsUC&redir_esc=y
https://www.cambridge.org/core/journals/asian-journal-of-law-and-society/article/governing-through-killing-the-war-on-drugs-in-the-philippines/878BFFB53E2705BEFD2373CDAC3E84F4
https://www.cambridge.org/core/journals/asian-journal-of-law-and-society/article/governing-through-killing-the-war-on-drugs-in-the-philippines/878BFFB53E2705BEFD2373CDAC3E84F4
https://academic.oup.com/ajcl/article/26/4/645/2584771
https://www.amazon.in/Introduction-Constitutional-Law-Supreme-Everyone-ebook/dp/B07XWQJ3SC#:~:text=An%20Introduction%20to%20Constitutional%20Law%20teaches%20the%20narrative%20of%20constitutional,be%20what%20it%20is%20today.
https://hvtc.edu.vn/Portals/0/files/635811918289895863%5bJohn_Alder%5d_General_Principles_of_Constitutional_(BookFi.org)(1).pdf
https://www.cambridge.org/core/journals/world-politics/article/abs/oligarchs-and-cronies-in-the-philippine-state-the-politics-of-patrimonial-plunder/ED0D256E6AA60C7FE702B4068CCAE06D
https://academic.oup.com/icon/article/16/2/315/5036485?login=true
https://ijmmu.com/index.php/ijmmu/article/viewFile/1573/1208
https://www.abacademies.org/articles/three-models-of-impeachment-in-a-presidential-system-comparative-study-of-indonesia-the-philippines-and-america.pdf
https://www.abacademies.org/articles/three-models-of-impeachment-in-a-presidential-system-comparative-study-of-indonesia-the-philippines-and-america.pdf
https://scholar.google.com/scholar?cluster=5586802229695340249&hl=en&as_sdt=0,5
https://www.govinfo.gov/content/pkg/CPRT-116HPRT38513/html/CPRT-116HPRT38513.htm
https://www.govinfo.gov/content/pkg/CPRT-116HPRT38513/html/CPRT-116HPRT38513.htm
https://ejournal.stih-awanglong.ac.id/index.php/awl/article/view/60
https://www.britannica.com/summary/political-philosophy
https://www.corteidh.or.cr/tablas/26121.pdf
https://www.corteidh.or.cr/tablas/26121.pdf
https://www.britannica.com/summary/political-philosophy
https://journals.sagepub.com/doi/abs/10.1177/106591295000300231
https://www.corteidh.or.cr/tablas/26121.pdf
https://www.corteidh.or.cr/tablas/26121.pdf
https://www.jstor.org/stable/j.ctv16t6mq1
https://www.everycrsreport.com/reports/98-186.html
https://www.govinfo.gov/content/pkg/GPO-HPREC-DESCHLERS-V3/pdf/GPO-HPREC-DESCHLERS-V3-5.pdf
https://www.govinfo.gov/content/pkg/GPO-HPREC-DESCHLERS-V3/pdf/GPO-HPREC-DESCHLERS-V3-5.pdf
https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1467-8373.2007.00330.x

